AAPA Harbors & Navigation Committee
How Will a NOAA Habitat Conservation Calculator
Impact Your Port’s Routine Maintenance?

Dena Horton, Government Relations Director
Pacific Northwest Waterways Association (PNWA)




Pacific Northwest Waterways Association

* Non-profit trade association that advocates for federal policies &
funding in support of regional economic development (non-partisan)
« Over 150 members in WA, OR, and ID: R :
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2018 — NOAA Fisheries West Coast Region
Internal Guidance implemented

- Changed environmental baseline

- Increased mitigation requirements

NOAA Fisheries WCRO functional moratorium
on permit actions for almost three years

- Develop Salish Sea Nearshore
Programmatic Consultation

- Develop Conservation Calculator to
determine mitigation requirements

2021 - New ASA-CW appointed to the Corps




Congress of the Linited States
ouse of Representatioes
Committee on Appropriations
Washington, DE 20515-0015

September 1,2021

Rick Spinrad
Under Secretary of Commerce for Oceans and Atmosphere
National Oceanic and Atmospheric Administration

1401 Constitution Avenue NW, Room 5128

Washington, DC 20230

Acting Assistant Secretary of the Army, Civil Works
108 Army Pentagon
Washington, DC 20310

Brenda Mallory
Chair, Council on Environmental Quality
730 Jackson Place, NW
Washington, DC 20503

Dear Administrator Spinrad, Acting Assistant Secretary Pinkham and Chair Mallory

We write today to request your immediate assistance resolving an interagency dispute which has
essentially halted all maintenance of existing structures in, over, of near waterways across the

fest Coast. As we work o rebuild our economy, it is imperative that we minimize these kinds
of bureaucratic delays that stifle economic activities and are so frustrating to our citizens

Your agencies have an obligation to resolve this interagency conflict and end this permitting
stalemate so that these critical infrastructure upgrades — which are necessary to address safety
hazards, support healthy nearshore habitat, and promote economic growth — can resume.

To the best of our understanding. the basis for this interagency dispute is a disagreement between
the National Marine Fisheris Scrvioe (NOAA Fisheries)and the U.S. Army Corps of Engincers
(Corps) regarding of certain under Section 7 of
the Endangered Specics Act (E! >,\y including the definition of environmental basclin and the

MEMORANDUM BETWEEN THE DEPARTMENT OF THE ARMY (CIVIL WORKS) AND THE
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION

1. Purpose. This memorandum resolves for the Department of the Army's Civil Works
program and the National Oceanic and Atmospheric Administration's National Marine Fisheries
Service (NMFS) (the agencies) how the agencies evaluate the effects of projects involving
existing structures on listed species and designated critical habitat in Endangered Species Act
Section 7 consultations.

2, Background. The ssue of how lo evauate the impacts o pojects thatinvolve existing
stnuctures under section 7 of the Endangered Species Aet (ESA) implicates work o

xising .S, Ary Gorps of Engineers (Borpe) Ol Works projecs as wel e the u
Regulatory Program review of a project proponent's request for discharges nrwnm associated
with existing structures.

May 17, 2021, the Corps submitted a notification to the NMFS West Coast Region (WCR) to
initiate an elevation of Policy Issues Regarding National Marine Fisheries Service West Coast
Region's Guidance for Assessing the Effects of Structures in Endangered Species Act Section 7
Consultation under the Clean Water Act 404(q) joint agency memorandum. On July 9, 2021
NMFS WCR responded to this request explaining, among other things, that NMFS did not
believe the 404(q) elevaticn process was the appropriate ool to resolve the issues raised

On September 1, 2021, bath agencies and the Council on Envircnmental Quality (CEQ)
received a request from the House Subcommittee on Commerce, Justice, Science, and Related
Agencies and the Committee on Appropriations asking the agencies and CEQ to resolve the
dispute.

Recent discussions batween NMF'S and the Office of the Assistant Secretary of the Army (Civil
Works) have resuited in the mutual understanding of the legal and policy issues as documented
within this memorandum.

" This document is not a rule, regulation, or policy guidance. The discussion it contains may not apply to @
v iased upon Itdoes not change or subsitute for
‘any law, regulation, or any cther legally binding requirement and is not legaly enforcaable. It doss not
impose any new or addiional requirements on action agencies, applicants, or NMFS and does not alter
the existing requirements relative to ESA section 7(a)2) consultalions.

Change in Policy

2021 — House Appropriations Committee hearing
held to seek answers on permitting challenges
and a timeline for resolution

NOAA Fisheries interpretation of “discretion” in
the 2019 Rule leads to agreement with Corps

January 2022 — Memorandum signed and rolled
out nationally

- No public input or formal stakeholder process

- No financial impact analysis/agency
coordination

- First time entities outside of West Coast
Involved In the process on this national policy




Memo between Corps and NOAA Fisheries

Adopts NOAA Fisheries resetting of the environmental baseline
for ESA Section 7 consultations on maintenance projects

- Existing structure is no longer included in the baseline

- Mitigate for maintenance and for the “enduring effects” of the
existence of the entire structure for the next 40-50 years

- Utilize Conservation Calculator tailored to the Puget Sound to
determine mitigation required under programmatic
consultation

Results in formal consultation for almost all maintenance
projects and increased costs for modeling, consultants, and
mitigation, etc.




Policy Process

 NOAA Fisheries completed BiOp June 29,
2022 and USFWS completed BiOp July 29

« With 10 days notice, NOAA Fisheries held
a public meeting to discuss science and

technical issues regarding the
Conservation Calculator on July 29, 2022.

« Comment letters submitted.
RIS e Corps of Engineers has serious concerns
with the assumptions and use of the

calculator and also submitted comments.

 NOAA Fisheries has yet to submit the
calculator and comments received to an
iIndependent peer review.




Salish Sea Nearshore Programmatic Consultation

Conservation offsets are required for the following activities:
« Utilities - New footings for relocated transmission lines

« Shoreline modification

« Expand or install a new in-water or overwater structure

« Repair or replace an existing structure

« Dredging for vessel access

The enduring adverse effects on nearshore habitat, from the activities
must be offset with an equal (or greater) amount of conservation
offsets (compared to project effects/debits).

For maintenance of existing structures:
SSNP assumes that “nearly all repair or replacement projects covered
by SSNP will extend the life of all or part of existing structures. Thus,
the effects of the action include the impacts caused by the repaired or
replaced structures during its newly extended life....

Over and in water structures: 40-years

Shoreline stabilization (marine bulkheads): 50-years”




Salish Sea Nearshore Programmatic Consultation

Activities covered by SSNP:

« Culvert/bridge repair/replacement

« Relocating/repair of existing utilities

« Stormwater facilities/outfalls

« Shoreline modifications

« Expand or install a new in-water or overwater structure

« Repair or replace an existing structure

« Minor maintenance of an existing structure

« Repair, replace, expand or install a new aid to navigation, scientific
measurement device, or tideland marker

« Dredging for vessel access

» Dredging and debris removal to maintain functionality of culverts,
water intakes, or outfalls

« Habitat enhancement activities

« Set-back or removal of existing bulkheads, tidegates, berms, dikes,
or levees

« Beach nourishment

y * Sediment/Soll remediation




Salish Sea Nearshore Programmatic Consultation

Outlines design criteria for each of the project activities covered and
general construction measures.

Annual limitations on activities in the ITS:

Limitation is for all of Puget Sound not per action or per port. Some
examples (doubled for the first two years of SSNP):

Dredging for vessel access — 34,000 cy (68,000/yr = 136,000 in 2 years)
Pile driving — 1,400 can be repaired, replaced, or installed
In-water/Over-water structures and vessel impacts — 220,000 linear feet
Installed new, repair, or replacement

Shoreline modifications like bulkheads — 24,000 linear feet installed new,
repair, or replacement

Remediation — only 50 acres of area remediated annually

NOAA review and verification of stormwater management plan and
stormwater information provided prior to the Corps authorizing or carrying
out a project. NOAA may overlap with EPA/Ecology on stormwater.




Salish Sea Nearshore Programmatic Consultation
and Conservation Calculator

Key Takeaway Messages from March 30, 2022 Meeting:

« Loss of another in-water work window.

« Almost all port maintenance projects are likely to require formal
consultation.

« SSNP is voluntary and ports and others can seek individual
consultation.

 Staffing capacity challenges remain an issue. Projects were essentially
held hostage until the SSNP was completed — 100+ project backlog.

« For SSNP Consultation, NOAA Fisheries stated they would evaluate
other models presented versus the Conservation Calculator as long as
they are science based and follow similar analysis.

« Biggest challenge — the SSNP and Conservation Calculator provide no
carry over of credits.

« An independent peer review of the Conservation Calculator would be
conducted.




Salish Sea Nearshore Programmatic Consultation

Key Messages from July 29 Conservation Calculator Meeting:

|t will likely take 1-2 years to clear the backlog of projects.

« Make your project fit the SSNP and use the Conservation Calculator to
get through the process as quickly as possible.

« There is no timeline for individual consultations due to “staffing
capacity.”

 PNWA and other ports submitted written responses to Conservation
Calculator meeting by August 26, 2022 deadline.

Challenges for Ports Using the SSNP:

The framework is too small — based on waterfront residential.

Likely to exceed annual activity limits allowed under the programmatic.
Calculator generates untenable mitigation requirements and other
costs for ports.

Other logistical and timing challenges.

Lack of timeline to address individual consultations.




Salish Sea Nearshore Programmatic Consultation

Search NOAA Fisheries Q

Find A Species Fishing & Seafood Protecting Marine Life Environment Regions Resources & Services

RESOURCES

Puget Sound Nearshore Conservation Calculator

March 03, 2023

This conservation calculator assesses the value of nearshore habitat so that project proponents can gauge the impacts of their projects.

File/Document X

Tool/App | West Coast

- We are working with Puget Sound ports to optimize application of the calculator for port-specific

infrastructure. The current calculator version may not be applicable to some port structures. More Information

View the Calculator User Guide (Version 1.5) > Puget Sound Nearshore Habitat
Conservation Calculator

Change log (Version 1.5)

> Workshops, Presentations, and Training

Accessibility Disclaimer:& This habitat tool is not currently in a format compliant with Section
Resources

508 Amendment to the Rehabilitation Act of 1973. If you need assistance with the habitat tool,
- please contact Lisa Abernathy at Lisa.Abernathy@noaa.gov, (206) 526-4742 to discuss your > Frequently Asked Questions

information needs.




Application of Memo Policy Nationwide

NOAA SE Region - Rolling out ESA -@-’ T
“frameworks” in 2023 for ESA section 7 e _——
consultation for species and critical habitat T

ISSUE DATE: October 12, 2022

Threatened and Endangered Species and
Critical Habitat Consultation Frameworks

Key Message:

I | t T . . M . . . .
Applies to Texas, Loulslana, Mississippl,
- - NOAA's Southeast Region is announcing the release of threatened and endangered
a al I I a O r I a e O r I a O u t species and critical habitat consultation frameworks to assist federal action agendies, or
) b) ) non-federal representatives, in section 7 consultations under the Endangered Spedies

Act [ESA).
] ] ]
C | N th C | P t I z d » The Consultation Framewaorks provide infarmation needed to consult on federal
a r O I n a y O r a r O I n a y u e r O I C O y a n actions that may affect ESA-listed marine species and their designated critical
habitat within the Southeast Region (Texas, Louisiana, Mississippi, Alabama,
Florida, Georgia, South Carolina, North Carolina, Puerto Rico, and U.S. Virgin

] ]
U.S. Virgin Islands .
. . The Consultation Frameworks summarize the best available information on

species life history, behavior, and distribution; critical habitat; activities and
potential routes of effect; and recommendations for integrating recovery
considerations into section 7 consultation practices.

= = ] ]
N OAA I | h t E SA S t 7 t NOAA's Southeast Region will be hosting section 7 training sessions, including
WI O S e C I O n ral n I n g information on the Consultation Framewsorks in 2023. We will provide
infermation for future training sessions on cur website. For more information
wvisit https://www fisheries noaa.gov/southeast/consultations/consultation-

sessions, including information on the

Why did NOAA's Southeast Region develop the frameworks?

Multiple streamliining tools have been developed 1o support federal action agencies, or

Consultation Frameworks in 2023

= The Consultation Frameworks will help facilitate section 7 consultation
processes and provide information to minimize effects to listed species and
critical habitats from a variety of federal actions.

Unclear when NOAA SE Region will S ——
C e a- W e e g I O WI The Consultation Framewaorks can assist federal action agencies, or non-federal

representatives with information on ESA listed species and critical habitat in the
Southeast Region.

develop and require calculator(s)

nsultation-framewaorks.




PNWA Advocacy

Advocacy for additional staffing capacity at NOAA
NMFS and USFWS starting to see results:

NOAA Pacific Salmon budget line — FY23 $5M more
NMFS Project Consultations - $2M to address backlog
of ESA consultations and called out the Pacific
Northwest in the language specifically.

Bipartisan Infrastructure Law and Inflation Reduction
Act - $40M for NOAA-NMFS to be implemented
nationally “to conduct more efficient, accurate, and
timely reviews for planning, permitting and approval
processes through the hiring and training of
personnel, and the purchase of technical and scientific
services and new equipment, and to improve agency
transparency, accountability, and public engagement.”




Advocacy

PNWA has met with Congressional staff,
— committee staff, and Members of Congress

to request:
1.

NOAA Fisheries and the Corps rescind the
Memo and go through formal rulemaking
process, OR work with ports to develop a
programmatic consultation and use a
mitigation tool that actually works for ports.

Supporting the Ports of Seattle and Tacoma
HEA Plus (HEA+) alternative model to the
Conservation Calculator.

Staffing capacity to process individual
consultations, backlogs, etc.




Thank You — Questions?

Dena Horton, Government Relations Director
Pacific Northwest Waterways Association (PNWA)

Dena.Horton@pnwa.net




